
STATE RECORDS COMMITTEE MEETING

January 15, 2004
State Office Building, Room 5112

Salt Lake City, Utah
Members Present:
Patricia Smith-Mansfield, Governor’s Designee and Chair


LuAnn Adams, Political Subdivision Elected Official

Dixie Brunner, News Media Representative 


Betsy Ross, State Auditor’s Designee Committee


Linda Thatcher, Division of State History


Cherie Willis, Citizen Representative

Brian Winterowd, Private Sector Records Manager

Legal Counsel:
Mark Burns, Attorney General’s Office

Acting Executive Secretary
Pat Scott, Utah State Archives

Others in Attendance:
Coralie Alder, University of Utah


Bruce Bailey, Utah Department of Corrections

Staci Bates, Utah State Archives

Jeremy Beckham, petitioner


Dwight M. Bird, University of Utah


Steven Dickman, University of Utah


Bill Evans, Assistant Attorney General, University of Utah


Linda Frantin, Salt Lake Tribune

Jason E. Fratto, private citizen


Colleen Garden, private citizen


Ken Hansen, Utah Administrative Rules


Bob Mitchell, University of Utah


Donna Morrison, Utah State Archives

Stuart Preece, Utah State Archives

Jack Taylor, University of Utah


Phyllis Vetter, University of Utah


Cara Wieser, Daily Utah Chronicle (University of Utah)

Patricia Smith-Mansfield called the meeting to order at 8:34 a.m. and introduced herself as the committee’s chair.  She thanked Betsy Ross for serving as interim chair after Robert Woodhead’s retirement in August 2003.  Ms. Smith-Mansfield announced that Pat Scott would be serving as acting executive secretary for a few months until the position was permanently filled.  She added that Ms. Scott had just been named the Records Analysis Section Manager.  The next item on the agenda was the approval of the November meeting minutes.  Brian Winterowd moved and LuAnn Adams seconded approving the minutes for the November 20, 2003 meeting.  The motion was unanimously approved.  The next item of business was the approval of the November and December batches of records series.  Cherie Willis moved and Mr. Winterowd seconded the motion.  The record series were unanimously approved.  Ms. Smith-Mansfield asked Ms. Scott to address the next two agenda items.   She reported first on the denial of hearing for Willard vs. Utah Division of Family Services.  The case concerned the release of the name of a child abuse complainant.  Ms. Smith-Mansfield and Ms. Ross reviewed the appeal and determined a hearing would be denied because of a prior decision, Watson vs. Utah Division of Family Services (94-07). Ms. Scott next provided a preliminary annual report for 2003, indicating 31 case files were opened and 11 hearings were held.  She noted that compiling the report was a very time consuming process and asked that when the administrative rules were reviewed the annual report be changed from January to the March meeting.  Next Ms. Smith-Mansfield described the purpose of Utah Historical Records Advisory Board and noted that it was being reactivated.  She announced that its organizational meeting would be held at 1 p.m. at the Utah Historical Society and encouraged any interested person to attend.   
The committee moved next to the scheduled hearing.  Ms. Smith-Mansfield noted there would only be one hearing because the second (Explore Insurance Company vs. Utah Driver License Division) had been settle resulting in the petitioner receiving information.  Ms. Smith-Mansfield asked whether all parties were present for the first hearing.  Both parties indicated they were ready to proceed.  She then explained the hearing process and reiterated the issues being discussed concerned records and the denial of access to specific records and not to any related issues.  The petitioner, Jeremy Beckham was recognized for his opening statement.  He described himself as a University of Utah student and explained he had requested copies of all current approved protocols for research utilizing baboons and/or macaques.  He identified a protocol as essentially being created prior to the starting of any research and is written to receive grant money from the National Institutes of Health (NIH) or other funding source.  It explains how the researcher planned on conducting the experiment and what he hoped to learn from the experiment.  It also includes the guidelines for the humane treatment of animals.  It is submitted to NIH or to another source for funding and to an institutional animal care and use committee which is an agency created by the University of Utah to review and sometimes to made changes to the proposal.  Mr. Beckham indicated the composition of the committee was kept confidential so he did not know how many members it had.  The protocol does not include any experimental results or data.  He noted that his request was denied for two stated reasons.  The first reason was because unpublished results could lead to a commercial value or usurping the research hypothesis.  The second reason was because the release could result in a security threat or jeopardize the life or safety any individual.  He indicated his response was predicated on the committee reviewing the records in camera and asked that the committee to do it to verify his statements.  He stated he did not believe that there was any valid security threat involved.  He noted that the National Institute of Health has released these protocols under federal FOIA requests and must not have seen any security threat because they redacted personal identifying information.    Mr. Beckham contended that there are only certain exemptions that exist with the protocols relating to any commercial or proprietary interests and he believed that information could also be redacted.  For example animal care guidelines are not proprietary and have no commercial interests involved and should be released.    
Ms. Smith-Mansfield turned to the University of Utah for its opening statement.  Phyllis Vetter introduced herself as the University’s attorney and asked the committee to uphold the protocols’ classification as protected.  She stated that Mr. Beckham’s request was denied appropriately in accordance with specific GRAMA provisions UCA 63-2-304(40) concerning “records developed, discovered, or received by faculty [or] staff” and it includes various unpublished materials specifically mentioning “lecture notes, research notes, and data . . creative works in process. . . scholarly correspondence.”  Ms. Vetter stated a protocol is certainly a research proposal that results into a university intellectual property and clearly places the records in UCA 63-2-304(36).  Mrs. Vetter then expressed the security concerns of the University as stated in sections 10 and 11.  She stated they had two issues relating to security, disclosures that would jeopardize the safety of any individual and those that would jeopardize the security of property, programs, and records keeping systems.  She indicated that they were most interested in the property and the programs in that there have been instances of sabotage of laboratories around the country.  Mrs. Vetter indicated the committee would hear more about their concerns from the University’s two witnesses.  She indicated that she understood that there was a provision of GRAMA that allows the committee to weigh the interests in restricting access and the University believes that the public access interests do not outweigh the legitimate interests in restricting access.  Mrs. Vetter concluded with the reaffirmation that the University of Utah believed the protocols were appropriately classified as protected and should not be released.  
Ms. Smith-Mansfield recognized Mr. Beckham to present his case.  He responded that he would start by looking at the stated GRAMA exemptions.  Mr. Beckham indicated he did not believe that UCA 63-2-304(40) applied because the request was neither for lecture notes, research notes nor data from actual research, but for a proposal.  He noted that when the protocol is written no research had been taken place.  He continued that the exemption clearly stated “confidential information contained within a research proposal” seeming to indicate that the proposal was not included  Mr. Beckham stated that accepting the University’s contention would eliminate public oversight of all protocols because any protocol could lead to a potential copyright or patent.  He continued by asking the committee to review his exhibits.  He asked the committee to specifically examine enclosure 9, the U.S. Department of Agriculture’s Animal Welfare Report (2000).  On page 9, it states that two types of inspections are undertaken of the laboratories – the routine inspections plus follow up inspections on public complaints.  Mr. Beckham contended that if the public did not have access to the protocols it prevented the public’s right to serve as watchdogs and gutted Animal Welfare Act.  The public would only have access to the protocols when the research is completed and papers published.  Mr. Beckham next had the committee go to enclosure 6, a research abstract from the National Institute of Health website concerning the University of Utah research.  He noted that it contained researcher’s hypothesis that was already made public.  The protocol would just provide detailed information on how the animals would be taken care during the research procedure.  Finally, enclosure 8 – University of Utah Research Handbook, chapter 5, section 6, part 4 – says that Utah law, “provides for general access to proposals, awards and research documents such as interim and final reports and laboratory notebooks.  An individual requesting the material must file a request . . . exemptions if material is specifically labeled confidential or proprietary.”  Mr. Beckham stated he has never seen one of the proposals so he did not know how much is proprietary.  He stated that it was absurd to determine everything was confidential and not to entertain the possibility of releasing some information.  He recommended that the committee look at the records in camera to determine what security concerns existed and redact that information such as address of the laboratories and home addresses of the investigators and indicated he was uninterested in that information including personal names.  Mr. Beckham indicated the last item he wanted everyone to see was an article in the Salt Lake Tribune that had just been published and apologized for not already distributing it.  Ms. Scott indicated that she had e-mailed it to the committee and Mr. Beckham distributed a photocopy for review.  He called the committee’s attention to the last couple of paragraphs concerning the comments of Mary Hanley, the executive director of the National Association of Biomedical Research (NABR).  She recommended the release of the protocols and invited the media and the public into the labs saying, “the public is paying for the research and has a right to see it.”  Mr. Beckham stated NABR defends the rights of researchers and it is their contention that these protocols are public. He added that other states have historically released protocols in response to public records requests and redacted information that needed to be protected.  He concluded his presentation by summarizing each of his points, stating that appropriate oversight cannot be provided without the release of protocols to allow appropriate public review and contended the University of Utah had no allies in their failure to disclose.  They are forcing the public to make assumptions that the University has something to hide.  Mr. Winterowd asked whether the information he requested is just how the animals are being cared for. Mr. Beckham responded that he would also like see the experimental procedures used which are peripherally relevant to how the animals are being treated.  Dixie Brunner asked if he was also interested inspection records.  Mr. Beckham responded that he had already received some inspection records.  Ms. Smith-Mansfield asked Mr. Beckham whether he had any witnesses to call.  He responded that he did not.
Ms. Vetter was recognized to present the University’s case.  She stated that the University did not believe that newspaper articles were appropriate evidence for the release of the protocols or even for the alleged quotes of certain people.  She stated that she thought Mr. Beckham might use the Salt Lake Tribune article so they had contacted the NABR directly and had received a letter dated January 14, 2004 from Mary F. Hanley.  A copy of the letter was read aloud by Mrs. Vetter and distributed copies to the committee.  The letter reported her comments had been misinterpreted and that NABR opposed the premature release of the information.  Mrs. Vetter then recognized her two witnesses to be sworn in by the chair.  Dr. Jack Taylor, the Director of Animal Resources for the University of Utah, was the invited to testify.  For seventeen years he supervised the animal facility, provided veterinary care, monitored, and observed all on-going animal research.  He supervised a staff of sixty-five including three other veterinarians.  He described his professional credentials as being veterinarian, a board specialist of laboratory animal medicine with a Ph.D. in comparative pathology.  He stated he believed that the protocols were confidential and they were very detailed documents in comparison to the abstracts provided.  The investigators not only described the previous research undertaken but also explained their current thinking of a particular problem, and  expressed a unique way in approaching a new idea that they think will identify a new treatment or invention.  The protocols describe the research step-by-step and are only approved to follow that approach. Many of the protocols are amended and changes must be approved before they can be incorporated.  Dr. Taylor indicated that security is an issue and provided examples of the harassment of Utah researchers by animal activists.  He reported that animal research is a highly regulated area.  Much of the research money is provided by NIH and their regulations specify every aspect of how research will be undertaken ranging from the construction of buildings to how air will be provided.  Other regulations that must be complied with are related to the Animal Welfare Act for all animals except for birds, fish, and mice that are bred for research.  Mr. Winterowd asked whether there are federal inspectors that determine compliance with the regulations.  Dr. Taylor responded that they are required to be inspected unannounced at least once annually.  Additionally, starting in 1969, the University voluntarily associated itself with the Association for the Assessment and Accreditation for Laboratory Animal Care (AAALAC).  He noted though it is a volunteer group it carries a great deal of weight and NIH is comfortable in supporting research in laboratories accredited by this group.  The University has been continually accredited by this group since 1969.  AAALAC comes every three years and inspects everything including protocols, facilities, and people.  A detailed document is submitted prior to the inspection.  Mrs. Willis asked when the inspection was completed whether the inspection reports were made public.  Dr. Taylor responded that since AAALAC was a private organization, their inspection report was not public, but simply stated that the laboratory either continued to be accredited, were placed on probation, or not accredited. USDA reports are published and available and had previously been posted on their website.  It is a multi-page report and only cites areas that need improvement.  If there are no negative findings then the laboratory is deemed complying with the Animal Welfare Act.  The protocols are also reviewed by USDA to determine that animals are being properly cared for.  
Linda Thatcher asked whether daily records were also kept on how animals were being treated. Dr. Taylor explained there were two types of records being kept.  The investigator kept his own research records where he/she recorded his research findings. He responded he did not review those records.  The second record consists of a system record where every animal is looked at every day and a chart indicates whether it needs veterinary care or observation.  It is a requirement that each animal is checked daily.  Dr. Taylor emphasized the protocol requires the researcher to provide very specific data on everything he thinks he wants to do and must explain in great detail explain how he planned to handle or manipulate the animal, why he wants to undertake the research, and benefits for undertaking the research, an animal care plan, and how the animal will be manipulated.  Ms. Ross asked if he had seen the protocol or portions of the protocol from California.  Dr. Taylor responded he had seen but had not read it all.   She continued asking whether he would be comfortable in releasing that type of information noting that it contained considerable detail.  He responded that he agreed that some of that information was public but he still had great concerns on releasing information even after redaction for the safety of the investigators and facilities.  Ms. Ross continued asking what other information in the protocol besides the name and address that everyone would agree should be redacted would concern him, and whether that information did not already appear in the abstract. Dr. Taylor indicated that releasing the information and posting it on a website would call attention to those investigators, projects and their institution.  Mrs. Willis asked that since the protocols are generally submitted to the NIH whether the Freedom of Information Act (FOIA) protected this information in the federal system.  Dr. Taylor responded that he was not certain but he believed they protected the protocols. Mrs. Vetter asked whether the protocols were used to justify the use of animals in the research.  He responded that a section of the protocol justifies why the research should be undertaken with part of it explaining why animals should be used and whether there is not another method (i.e., computer models or lower life forms).  It is never assumed that animals will be provided to the researcher.
Dr. Taylor was excused and Steven Dickman came forward.  Mr. Dickman introduced himself as the Institutional Animal Care and Use Committee (IACUC) administrator for the University of Utah and provides its regulatory support.  He stated that he had been with the University of Utah for five years.  He explained that Animal Welfare Act requires that a committee be established to oversee the laboratories receiving federal funds or using animals covered under the Animal Welfare Act and mandates who should be on the committee.  It is required the committee have a chairman, a non-scientist, a scientist, a veterinarian, and someone from the community at large.  The committee meets monthly, members review protocols prior to the meetings, and discusses them during the meetings, asks for clarifications, and either approves or rejects the proposals.  Mr. Dickmore reported that ninety percent of the time questions or clarifications are requested from the committee.   Mr. Winterowd asked what percentage of protocols were approved. Mr. Dickman responded that almost all protocols were approved after the review and further clarification.  Dr. Taylor added that a veterinarian is required to assist in the preparation of the protocols.  Mr. Beckham asked how committee members were chosen.  Mr. Dickmore responded that the President of the University makes the appointments after a Committee on Committees made recommendations.  Mr. Beckham continued by asking a series of questions on the committee:  how many members were on the committee and how many represented the public, and were decisions made by a majority or by a unanimous vote.  Mr. Dickman responded that the committee had twelve members and one represented the public, and decisions were made by a majority vote.  Since there appeared to be no further questions Mr. Dickman was excused.  Ms. Smith-Mansfield called for a short two minute break and then the parties would continue with their closing statements.
Ms. Smith-Mansfield reconvened the hearing and recognized Mr. Beckham for his closing statement.  He began by characterizing the University of Utah’s arguments as overall being non-responsive and described the witnesses testimonies as not supporting the GRAMA denial.  He continued by stating they did not reference any GRAMA statutes during their testimony and characterized it being extraneous information. Mr. Beckham emphasized that GRAMA stated that access was restricted to confidential information within research proposals and not the actual proposal, noting that the University of Utah’s handbook essentially said the same thing. He added that he had spoken to the original Salt Lake Tribune reporter and she never received any request from Mary Hanley for clarification or correction of her interview.  He continued that the University of Utah did not respond to the USDA statement that public comment was an important part of oversight of animal laboratories under the Animal Welfare Act noting  that one annual inspection was insufficient to identify.  Mr. Beckham stated that unless the inspection found a violation the inspection report would be one page and contain no information on the treatment of animals.  He firmly stated that he did not claim that there were problems.  He noted that Dr. Taylor stated that some information could be released if the confidential information was redacted.  Mr. Beckham stated that he would be satisfied if the protocols were redacted at the same level as the UCLA’s protocols including the removal of personnel names, pager numbers, and proprietary information for the agencies doing the experiments.  He added AAALAC is a private self-regulating agency and has no public oversight.  He continued, stating the public member of IACUC is not randomly chosen and is appointed by the University and can be dismissed at any time. Decisions are made by majority rule and only one person out of twelve represents the public and therefore cannot play a significant role. The only concern that Dr. Taylor stated was that it would call attention to the research.  Mr. Beckham stated the researchers call attention to their research through their publications and news reports.  He added firmly that he believed the public should be involved in the process and personally believed the animal research the University of Utah was doing was immoral and he wanted to call attention to it.  He continued that he believed he had a legal right to share that information with the public so they can review and become engaged in the discussions.  Mr. Beckham noted that the public pays for the research but has no chance to review it.  Mr. Beckham concluded his closing statement requesting the committee look at the documents in camera, redact the names, addresses, paging numbers, and proprietary information and see whether any GRAMA law allows the remaining information to be withheld.  He believes that it should be public. 

Ms. Smith-Mansfield recognized Ms. Vetter for the University’s closing statement.  She stated that Mr. Beckham minimized the amount of redacting required and overestimated its effectiveness.  She continued that the University had provided him with much other information including two years worth of the IACUC meeting minutes which required huge portions to be redacted.  She described that after such redaction Mr. Beckham would receive essentially a blank protocol form because contrary to what might have been said, animal care information is closely intertwined with the proprietary information and the research ideas and methods plans need to be protected.  Ms. Vetter emphasized that the University has never said the information would never be available but would be after the research is completed and proprietary rights have been protected.  Mrs. Vetter added that it was essentially a fight about timing.  She added that he also minimized the amount of public oversight of the protocols focusing only on one member of a twelve member committee.  Any member of the IACUC or any member of the labs could go to the USDA to complain if they saw violations. No one is required to sign a confidential statement so they can speak out concerning any violations or other concerns and are in fact protected by whistleblower statutes.  Mr. Vetter explained that the Committee on Committees is a subcommittee of the Academic Senate and there is no way would it would act as a rubber stamp.  She stated that she had never seen the Office of Sponsored Projects Handbook, has no idea whose ideas it espouses but is not official policy and she is uncertain whether it had any legal review.  In fact, she noted that it calls GRAMA by an incorrect term.  Mrs. Vetter stated though redaction seems like an easy answer, it is not the right answer and would be very burdensome to the University and would provide very little information.  The information Mr. Beckham has requested will be made available to the public at the appropriate time and it is too great a burden for the University to simply provide it early and not at its proper time.  Ms. Thatcher asked if an animal was abused or died during the research would it be noted in the final report.  Mrs. Vetter said it would not be part of the published report but it would be part of other records.  Mrs. Adams asked whether the daily care records were available.  Dr. Taylor answered affirmatively and indicated some had already been released. Ms. Vetter indicated that she thought they would be but she would have to review them. Mrs. Adams asked whether she could request them weekly.  The response was yes, but she would have to make a request weekly because the University will not accept an on-going request.   Ms. Smith-Mansfield asked are you saying the protocols are public after research is complete and results are published.  Ms. Vetter stated she believed the protocols would be public after the University of Utah responded affirmatively.  Ms. Ross stated that she did not know how to redact the records adding the University of Utah indicated that after redaction there would not be much left but the California redacted protocols contained considerable information.  Ms. Vetter stated that it would require a patent attorney to create the research abstract and that Utah handled things differently than in California.  Ms. Ross asked her to explain.  I am uncertain what California did and it is not what other states do.  I am uncertain what had already had been published.  She was concerned about the precedence being set by this decision and that Utah is not the only place that has denied access to protocols before the researcher has published their work.  Mr. Beckham inserted the comment that there was a second protocol from Columbia University.  Ms. Smith-Mansfield responded that the committee was obligated to use Utah law and to see if the protocols were properly classified under GRAMA not what other states did.  Ms. Ross noted that other states had laws comparable to Utah’s laws and it is helpful to learn from other states experiences.  Ms. Thatcher asked whether the University had a written policy or was it up to the individual on what should be redacted.  Ms. Vetter responded that it was a new issue and she was unaware of any written policy.  Ms. Thatcher responded that it sounded very arbitrary.  Ms. Vetter responded that those decisions have always been based on principle and it was unfair to call those case by case decisions arbitrary.  They tried to make reasonable classifications, to do a good job and to provide as much information as possible.  She concluded by saying they follow the law.  Ms. Smith-Mansfield asked Mr. Beckham whether the exhibit protocols from California and Columbia University were finished research.  Mr. Beckham responded that the Columbia University protocol was for an ongoing research.  Mr. Winterowd asked the University who maintained the protocols.  He was informed that the principle researcher maintained a copy and IACUC kept a copy.  He asked how long the protocols were kept and was told they were retained for three years after the completion of the project. Mr. Winterowd ask Mr. Beckham if he was interested in seeing all the completed protocols and was informed that he was not interested because there was no way for him to have oversight on completed projects.  Mr. Burns added that it might to useful to review the redaction standard that the law provides.  According to UCA 63-2-307, segregation shall occur when a request for a record that “contains both information that a requester is entitled to inspect and information the requestor is not entitled” and the “entitled information to inspect is intelligible.”  Mr. Burns noted the deciding factor is whether the remaining information is intelligible and noted that it had been stated that after redaction nothing would be left, then and in that case it would not be intelligible and the information not be required to be segregated. He added that he did not see anyway before it was reviewed to determine what information would remain. Mrs. Ross added that she thought it went a lot further than that, what was left depended on what you defined as proprietary. She noted that she did not know how to define it and that all she could do can do is turn to the University and ask them how they define proprietary.  She added that is what she attempted to do and failed to get a response   Mr. Winterowd added it almost seemed like you needed a patent attorney on each side.  Ms. Ms. Smith-Mansfield asked whether the committee was in deliberation.  Mr. Burns responded that officially the committee had not moved to deliberations since questions were still being asked.  The chair then asked whether there was any further questions.  There being none and the committee began its deliberations.  
Ms. Smith-Mansfield asked whether there was anyone that wanted to start the discussion.  Mrs. Willis noted that both parties mentioned the weighing provisions.  Mr. Burns responded that the committee had to agree that the classification was appropriate before it could review the documents in camera to invoke the weighing provisions.  It appeared no one wanted to invoke the provision.  Mrs. Brunner asked whether the government agency should be the one to determine when it was the right time to release records.  Ms. Vetter explained the reasons and the University’s expertise in these matters.  Mrs. Willis asked if the names of members of the IACUC membership were published.  Ms. Vetter responded the names have been kept confidential for their security reasons.  Mrs. Adams asked the term length of the public representative.  She was informed they served a three year term and could be reappointed.  The chair redirected the conversation to whether the University of Utah properly classified the protocols as protected.  Mrs. Ross observed the University of Utah was essentially saying that everything was proprietary, but she was more inclined to have the University take a second look.  She moved that the University has correctly designated the records protected in accordance with UCA 63-2-304(10), (11), (36) and (40), however they should go through the records and redact the properly classified information and release the other information.   She continued that she believed the committee should push the University to be a little more forthcoming in determining information in the protocol that is public and some that is already in the public sphere and to provide that information.  Mrs. Willis seconded the motion. She added that she thought it was exactly right and believed the committee did not have the expertise to determine what is proprietary but she had difficulty in believing that nothing on the animals and their care could be provided.  Mr. Burns indicated that it would be a little different order than the committee had done before because it hinged not on what has happened in the past but what will happen in the future.  The order is essentially telling the University to make the appropriate redactions. Mr. Beckham could appeal and it could come right back to the committee or it could go to the District Court.  He noted that the University stated that the redactions would be burdensome but that GRAMA takes that into account and it might cost a lot of money.  Mr. Burns added that if it takes a patent attorney to go through the record to determine what is proprietary and what is not, the agency can charge the actual cost for the least qualified available person to provide the record in accordance with UCA 63-2-203(2)(b).  He added it might turnout that Mr. Beckham is charged a very extensive production bill.  Mr. Winterowd asked for clarification if the bill was $10,000 for the University then they could they turn around and charge Mr. Beckham.  He next asked Mr. Beckham how he obtained copies of the California and Columbia University protocols.  He responded that he obtained copies from people he knew around the country.  In California, they were obtained through the state’s open records laws and in New York through the federal FOIA from NIH.  Mr. Winterowd asked for his response documented.  Mr. Beckham responded he did not bring the information with him but could provide it if was necessary.  Mrs. Brunner indicated she would be interested to see if the were made available before or after publication.  Mr. Beckham noted the California protocol is dated 2001 and that it was unlikely that the research would have been completed and regretted he did not have the information with him that verified that claim.  He added he would assure them that it was.  Mrs. Brunner added that she thought that it was a good argument that if you are taking out so much information you are essentially creating a new document.  Mr. Burns added he liked to use the Department of Correction’s model for responding to requests since they get some government records requests that they had to hire someone to handle them and maybe this is a circumstance that the University could consider having someone responsible for responding to these types of requests and to offset the cost by the fees charged noting the problems when handling proprietary records. Ms. Scott added a comment concerning the 1999 Utah Supreme Court case on redacting fees.  Ms. Smith-Mansfield noted that there was a motion on the table.  Mr. Burns summarized the motion and the chair asked if there was any further discussion.  Mrs. Willis stated that she wanted it understood that if Mr. Beckham was unhappy with the redaction that the appropriate venue for an appeal was the courts.  Mr. Burns indicated that if either party felt the committee was wrong in its decision or did not go far enough they could appeal the decision to the courts.  If either party appealed it again to the committee a hearing would be denied because of a prior decision.  Mrs. Willis continued that he could be billed an exorbitant fee.  Ms. Ross indicated that they would charge a fee upfront rather than do the work and bill Mr. Beckham.  Ms. Vetter explained that it was the way they would handle the situation at the University by identifying the fee upfront.   Mr. Beckham indicated that he could review the records and then decide whether he was satisfied.  Ms. Smith-Mansfield stated that would not work because the University had already expended funds for the redaction.  Mr. Burns was curious the about the amount of records being discussed.  Ms. Vetter responded that there were currently about four protocols responsive to this narrow request and showed about .4 cu. ft. of records.   Mr. Dickman noted that the decision was precedence setting and they would have to respond accordingly to all future requests. Ms. Ross indicated that it was an appropriate time for the University to establish policies on handling such future requests and indicated she thought the University would be entirely forthcoming and did not expect there would be an appeal.  Mr. Burns summarized the motion and a vote was taken.  The motion was passed unanimously.  Ms. Smith-Mansfield announced the signed order would be available and distributed in three business days and called for a five minute break.  
Ms. Smith-Mansfield reconvened the meeting and moved on to new business.  Ms Scott distributed a listing of all meeting dates and a new mailing list.  She noted that there was already one error identified, Ms. Adams’s fax number was then correct, and asked if there were any others.  Ms. Willis asked everyone to eliminate her fax number.  Ms. Scott noted that there was already one telephone hearing scheduled for February 19 (Strack vs. Utah Dept. of Corrections) and distributed the petitioner’s appeal.  She noted it was scheduled in the State Archives Training Room and had tried to schedule it at the Utah Historical Society because of the legislative session but was informed the Board Room did not have a telephone connection.  Both Ms. Smith-Mansfield and Ms. Thatcher stated that a phone could be brought in. Ms. Scott indicated she would handle the matter.  Ms. Smith-Mansfield indicated the committee had intended to discuss administrative rules at this meeting, but it was initially thought that Mr. Burns would be unavailable and noted his precedence.  He indicated that the trial was continued to February on the next scheduled hearing date.  Mr. Burns indicated he did have some draft language relating to ex parte communications, distributed a copy to the committee, and read the text.  He indicated that it was fairly straight forward. Ms. Scott asked whether it could be changed from before or after a hearing and whether to just before since the matter is finished at the end of the hearing.  She noted that only three times in eleven years was a hearing continued to a second hearing.  Mr. Burns agreed with the change.  Ms Brunner noted that the issue did not appear on the agenda so a vote could not be taken.  Ms. Thatcher asked about the issue of recusal.  He explained that it has been the procedure of the committee for members to disclose a potential conflict of interest and the individual would have to determine whether it was an actual conflict.  Disclosure is an important factor so parties would be informed whether a member should participate in votes and discussions.  Ken Hansen, director of Administrative Services, reported that the State Records Committee’s rules are up for review and there are three questions that will need to be answered and that should come before the committee, too.  Ms. Scott noted that there were a number of small items that needed to be changed. She also mentioned that the committee might want at some point to look at the law particularly some of the timeframes.  Mr. Burns noted that rulemaking typically originates in the agency. Ms. Smith-Mansfield stated then the Archives should bring its suggestions to the committee.  She asked if we should just handle the ex parte rule during our review for the next time meeting or the following meeting since Mr. Burns will be unavailable.  Mrs. Brunner also mentioned that there had been previous discussion on having one concerning electronic  teleconferencing. Mr. Hansen indicated that it might be useful if the staff had everything ready on the forms and just brought it to the committee for their approval and not have to go back before the committee and then the rules could just be filed.  Mr. Burns indicated that there may be underlining issues that need to be hashed out by the committee to provide direction like handling late filings.  Ms. Smith-Mansfield asked if there was any further business.  Mrs. Brunner indicated that there was some possible legislation that the Press Association is concerned about the legislature’s records committee in that it did not provide a definition of the records committee and is concerned that it would affect the State Records Committee.  She mentioned that the association wrote a most favorable letter about the State Records Committee and indicated she would forward a copy to each member.  It was moved and seconded the committee adjourn, and unanimously approved at 11:15 a.m. 
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